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242 MICHIGAN LAW REVIEW 

Damages — Breach of Covenant Against Incumbrances — Though In- 
cumbrance Removed Nominal Damages Recoverable. — More than twenty 
years after the transfer of a parcel of land by warranty deed, containing a 
covenant against incumbrances, it was discovered that an uncancelled mort- 
gage existed against the premises and a bill to quiet title was brought to 
dispose of the mortgage. In an action for damages for breach of covenant 
it was interposed as a defense that title had been ripened by adverse pos- 
session and that as no damage had been suffered by the breach no action 
ought to be maintained. Held, that the right of action accrued with the exe- 
cution and delivery of the deed and that nominal damages at least should be 
awarded. Hasselbusch v. Mohmking (1909), — N. J. L. — , 73 Atl. 961. 

A breach of an agreement or an invasion of a right does not depend, for 
its establishment, upon the existence of any substantial damage for there 
can be no wrong without injury. Rights are vindicated by the awarding of 
nominal damages in the absence of any particular items of loss . Suther- 
land, Damages, Ed. 3, p. 9 et seq., Sedgwick, Damages, Ed. 7, p. 70 et seq., 
New Jersey Furniture Co. v. Board of Education, 58 N. J. L. 646, 35 Atl. 397, 
Clay v. Board, 85 Mo. App. 237 ; Stanton v. New York & E. R. Co., 59 Conn. 
272, 21 Am. St. Rep. no, 22 Atl. 300; Phillips v. Crosby, 70 N. J. L. 785, 59 
Atl. 142; Dady v. Condit, 188 111. 234; Webb v. Portland Manufacturing Co., 
3 Sumn. 189. The right of action upon the breach of a covenant against in- 
cumbrances, if the covenant be worded in the manner customary in the United 
States, that the premises are free et cetera, accrues immediately upon the 
delivery of a deed to property upon which there is an incumbrance. Such 
a covenant is in praesenti and is broken as soon as made, n Cyc. mi, 
RawlE, Covenants, Ed. 5, §§74, 86, Stewart v. Drake, 9 N. J. L. 139, 175. 
If the covenantor subsequently remove the incumbrance the right of action 
is not defeated. But if the incumbrance has inflicted no actual injury and 
the plaintiff has paid nothing toward removing or extinguishing it he may 
recover nominal damages only. Stewart v. Drake, supra; Willets v. Burgess, 
34 111. 494; Newcomb v. Wallace, 112 Mass. 25; Norton v. Colgrove, 41 Mich. 
544; McGuckin v. Milbank, 152 N. Y. 297, 46 N. E. 490; Delavergne v. Norris, 
7 Johns. 358, s Am. Dec. 281. 

Divorce — Grounds — Extreme Cruelty — Malicious Charges. — Plaintiff 
and defendant in this case had separated in December, 1902, and in March, 
1903, the wife, defendant, filed an affidavit with a fraternal organization to 
which the plaintiff belonged in which she stated that plaintiff was "a drunk- 
ard, a constant habitue of saloons, a lewd and dissolute person, unfit to be 
a member of any fraternal organization or to associate with decent people." 
This affidavit also alleged that plaintiff had not properly supported her and 
alleged a stated willingness on his part to live on the earnings of a certain 
prostitute. Extreme cruelty is a ground for divorce in California and is de- 
fined in the Civil Code, §94, as being "the wrongful infliction of grievous 
bodily injury or grievous mental suffering upon the other by one party to 
the marriage." Held, that plaintiff should be allowed decree on ground of ex- 



